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“I was put out the door with nothing.”1
I.

INTRODUCTION

The Constitution provides that private property will not be taken for public use without just
compensation.2 Although personal liberty is an equal if not greater right than the right to hold
property, the Constitution provides no protection against liberty that is wrongly taken by the
government. However, Congress has provided a statutory right to indemnification and has given
the Court of Federal Claims jurisdiction to hear exoneree compensation claims. 3 Unlike takings
of property, though, the federal indemnification statute does not require that compensation for
wrongful incarceration be just. Instead, the statute, as implemented, creates a heavy and unjust
burden on exonerees seeking redress for unjust takings of liberty.
The federal indemnification statute creates two primary burdens for exonerees. First, the
statute creates onerous procedural barriers for exonerees seeking compensation. In particular,
exonerees must overcome prosecutorial opposition and high burdens of proof to win
compensation.

Second, the statute often provides inadequate compensation for exonerees.

Inadequate compensation results from the fact that the statute provides little compensation after
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taxes and attorney fees are factored in. The inadequate compensation further burdens exonerees
because exonerees often have a tremendous needs for financial support upon leaving prison.
This Article explores the burdens that federal exonerees encounter in seeking
indemnification. Part II begins by outlining the historical background of indemnification in the
United States and the policy justifications behind the current scheme. It then outlines the process
that exonerees must follow in order to win compensation. Part III illustrates how the federal
indemnification scheme places unfair and unnecessary burdens of exonerees, which creates
enormous hurdles for exonerees to overcome and places heavy financial burdens on exonerees,
even after receiving compensation.

Finally, Part IV proposes reforming the federal

indemnification statute by providing a rebuttable presumption of innocence for exonerees.
Moreover, it advocates for a compensation system modeled after § 1983 awards, where the Court
of Federal Claims would be given broader discretion over awarding compensation to exonerees
and may consider the damages and hardships that exonerees face as part of their unjust
imprisonment in crafting an appropriate award.
II.

HISTORY AND PURPOSES OF THE FEDERAL INDEMNIFICATION SCHEME

The modern exoneree indemnification scheme resulted from scholarly recognition of the
errors present in the American criminal justice system and the deleterious effects that wrongful
incarcerations have on the individuals that experience them. The American criminal justice system
has not always recognized its inherent errors, though, especially in terms of capital convictions.
In 1912, Professor Robert H. Gault announced in a paper published in the Journal of the American
Institute for Criminal Law and Criminology that, after thorough study, he had found no evidence
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of wrongful executions in the American criminal justice system. 4 Professor Gault reached his
conclusion by surveying American prison wardens.5 Gault’s survey asked each of America’s
prison wardens whether they could recall any instance of a wrongful execution in their collective
tenures as prison wardens.6 No prison warden reported a false execution and Gault’s survey
produced only a handful of false convictions, lending further credit to the proposition that the
American criminal justice system in 1912 was relatively error-proof.7 Accordingly, despite
Professor Gault’s erroneous methodology, early-Twentieth century America saw little need for
indemnification statutes providing an express statutory indemnification scheme for individuals
wrongly imprisoned for crimes that they did not commit.
Although Professor Gault’s methodology and subsequent conclusion led many Americans
to maintain a false perception about the false conviction rate in the United States, much of the
Western world and a growing number of American scholars began recognizing errors in their
criminal justice systems. Jeremy Bentham was one of indemnification’s earliest champions.8
Bentham tried to persuade Parliament of the need for indemnification, but was ultimately
unsuccessful in persuading England to provide any compensation for those wrongly convicted and
incarcerated.9
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In continental Europe, indemnification began gaining ground in scholarly circles in the
early 1800’s.10 Voltaire, like Bentham was one of the earliest champions of indemnification, after
seeing the false conviction rate in the French criminal justice system.11 Voltaire pushed the French
government to adopt an indemnification scheme for its own criminal justice system, but was
ultimately unsuccessful in persuading the legislature to do so.12 With his influence, though, he
was able to persuade Frederick the Great of Prussia, a close friend and confidant, to adopt
indemnification for victims of false convictions in the Prussian criminal justice system.13 Prussia’s
indemnification scheme did not last long, though; only fifty years after adoption, there was no sign
of an indemnification scheme in Prussia’s criminal code.14
Prussia’s indemnification scheme had lasting effects elsewhere, though. By 1930, much
of continental Europe had adopted some form of statutory indemnification for victims of wrongful
incarceration.15 The United States and England held out, though, for a number of reasons. First,
many Americans felt that the criminal justice system adequately provided reparation for
individuals who were falsely convicted.16 Although the United States had no indemnification
statute until 1938, those who were found innocent of their crimes prior to 1938 could sue the
government in tort for false imprisonment.17 Beyond tort, exonerees could also seek individual
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legislative action to receive reparation for their false convictions.18 Thus, some critics of statutory
indemnification believed that the United States adequately provided for reparation of individuals
wrongly convicted of crimes.
Others opposed indemnification on the grounds that the government, as sovereign could
not be held liable for the false conviction of its citizens.19 In other words, as long as the government
had not acted in a malicious manner in bringing about the false conviction of an individual, it could
not be held liable, as the risk of false accusation and conviction was simply a risk of being a
citizen.20 Thus, many legal leaders and scholars resisted indemnification on both sovereign
immunity and adequate remedy grounds.
In many instances, the turn of tides in public policy is due to the collective action of many
individuals advocating for change. The federal indemnification scheme is one of the select
instances in American history where the work of one individual is largely responsible for bringing
about recognition of the problem and the resulting change. Professor Edwin M. Borchard served
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as the law librarian of Congress and was singularly instrumental in formulating the federal
indemnification scheme as it exists today.21 Professor Borchard completed an extensive study of
the American criminal justice system and identified sixty-two notable and possible false
convictions in the American criminal justice system, as well as two potential cases from England.22
Following his study, Professor Borchard noted that exonerees in America desperately needed an
indemnification right provided under statute and put forward several policy proposals to ensure
that exonerees were justly compensated while protecting against potential abuses to the system.23
In proposing such a compensation scheme, Professor Borchard noted that while the
Constitution provides compensation for unjust takings of property,24 it provides no such protection
for takings of liberty.25 Liberty, Professor Borchard argued, is an equal, if not more profound,
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right than the right to hold property.26 Given that takings in liberty are at least as injurious as
takings of property, Borchard concluded that the imperative for a federal indemnification scheme
for wrongful convictions was all the more just and necessary.27
Professor Borchard, in proposing a federal indemnification scheme, did hold several
reservations about limitless indemnification, though. These reservations generally followed the
reservations of European legislatures that had already adopted indemnification statutes. Most
important, Borchard thought it was imperative that any statute prevent individuals who were not
innocent of the crimes that they were convicted of, but instead were released for other reasons,
from receiving compensation under statute.28

Although European countries took various

perspectives on burdens of proof and what constituted actual innocence, many European statutes
in the early twentieth century required that a claimant be actually innocent of their crime in order
to receive compensation.29 Given that those not guilty of their crimes, but not innocent as well,
were undeserving of compensation, many European countries restricted indemnification under
statute.30
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Borchard also sought to limit indemnification to those who did not bring about their own
convictions, staying in line with the generally theory that only those who are deserving of
compensation should receive compensation.31 Under the prevailing view of the time, if one
brought about their own conviction through their own negligence, say by lying during interrogation
or under oath, or by offering a false confession, the individual was not deserving of
compensation.32 As with difference statutory perspectives on innocence, European legislatures
also differed on what actions constituted negligence for purposes of barring compensation,
though.33 Borchard took the view that the presiding judge should determine the amount that
claimants contribute to their convictions and adjust their award according to the determined
proportion.34 Nonetheless, Borchard argued that in instances where claimants contribute to their
conviction, they should be barred from any compensation resulting from their negligence.
A. The Federal Indemnification Scheme Reflects the Policies and Concerns of Borchard and
Other Policymakers
Although Professor Borchard initially commented on indemnification in 1912 and
highlighted the errors inherent in the criminal justice system in 1932, Congress did not adopt an
indemnification statute until 1938.35 The statute, as adopted, reflected many of the concerns and
policies justifying indemnification.

Congress did not adopt all of Professor Borchard’s
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recommendations, though.36 Nonetheless, the statute has remained unchanged since adoption,
absent a few minor changes of wording.37
In order to receive compensation under statute, the federal indemnification scheme requires
individuals to secure a certificate of innocence from a federal district court.38 This reflects the
adopters’ concerns about ensuring that only deserving individuals be compensated for their
wrongful incarcerations.39 Certificates of innocence must adequately outline that the individual
was innocent of the alleged crime and that the claimant did not bring about their conviction by
their own negligence.40 In proving innocence to a court, a claimant must prove either that he did
not commit the alleged acts or that his acts did not constitute a crime.41
It is notable that Congress diverged from Borchard’s vision about negligence and its role
in compensation, though.

As mentioned, most European countries that had adopted

indemnification statutes barred compensation if the claimant had by way of his own negligence
caused his own conviction.42 Borchard pushed for a system in which the presiding judge could

In particular, Congress, in a last minute revision, removed Professor Borchard’s proposal that
the Court of Claims determine innocence claims. Instead, Congress opted to have exonerees
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determine how much the claimant’s negligence contributed to his ultimate false conviction and
then adjust a final reward accordingly.43 The adopting Congress ultimately chose not to adopt
Borchard’s system, though, opting instead to prohibit compensation in any instance where the
claimant’s negligence contributed to his own false conviction.44

Courts have subsequently

interpreted this provision strictly in spite of Professor Borchard’s intent.45 Thus, claimants may be
barred in the case that their own negligence brought about their own conviction or if their
certificate of innocence does not adequately state that they were not responsible for bringing about
their own conviction.46
Once a claimant receives a certificate of innocence, they may then petition the Court of
Federal Claims for relief.47 The statute, as adopted, places several limits on the power of the court
and what evidence it can hear, though. In particular, Congress limited the evidence that the Court
of Federal Claims could receive to just the certificate of innocence.48 Thus, in order to receive
relief, claimants must make sure that their certificate of innocence clearly outlines each of the
requirements necessary to receive compensation.49 Congress also limited the amount of relief that
the Court of Federal Claims could grant.50

This reflected the general hesitance by some

oppositionists of indemnification that an unharnessed indemnification scheme could put further
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strain on already stressed Treasury resources.51 Originally, the statute provided only for a
maximum of $5,000 for claimants who successfully met the statutes other requirements.52
Congress amended the statute in 2004 and now allows the Court of Federal Claims to award
successful claimant $50,000 per year incarcerated and $100,000 for every year wrongly spent on
death row.53
III.

THE FEDERAL COMPENSATION SYSTEM IS PROCEDURALLY, MONETARILY, AND
TEMPORALLY BURDENSOME FOR EXONEREES SEEKING INDEMNIFICATION

As it stands, the federal indemnification statute creates two categorical hurdles for
exonerees seeking compensation. First, exonerees must overcome procedural hurdles in order to
win compensation. In particular, prosecutorial opposition and high burdens of proof stand in the
way of many indemnification claims. If exonerees are successful in clearing procedural hurdles,
exonerees must then confront the financial hurdles that the statute creates. Any award that
exonerees may win is subject to taxation and does not include attorney fees. Once taxes and
attorney fees are subtracted out, exonerees are often left with few financial resources to get
themselves back on their feet and to confront problems such as stigma and unemployment that
stand as long-lingering effects of incarceration. Thus, when combined, the procedural and
financial hurdles created by the federal indemnification statute create tremendous and unnecessary
barriers for individuals seeking indemnification for their false convictions and wrongful
incarcerations.
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A. The Federal Indemnification Process is Procedurally Burdensome for Exonerees
The indemnification process itself can be burdensome for exonerees. A certificate of
innocence can be difficult for some exonerees to procure because of prosecutorial opposition.
Additionally, the statutory scheme places the burden of proving innocence on the claimant, which
can be difficult for many claimants to overcome due to the inadequacy of evidence and the peculiar
role of the judge in such proceedings. Thus, all told, indemnification is procedurally burdensome
for exonerees seeking compensation for their wrongful imprisonment.
1. Prosecutors Often Oppose Indemnification, Which Burdens Indemnification Claimants
Prosecutors sometimes stand in the way of indemnification claims. Prosecutors often
oppose findings of innocence and thus oppose indemnification.54

There are a number of

professional reasons that underlie prosecutorial opposition to indemnification. Some prosecutors
oppose findings of innocence, as opposed to mere release, under the argument that such findings
may undermine the validity and reliability of other convictions in the jurisdiction.55 Prosecutors
also have an incentive to preserve the conviction rate of their office. 56 In prosecutor offices,
convictions often translate into professional advancement.57 If some convictions are proven false,
then one’s professional advancement could be challenged.58 Accordingly, prosecutors have
professional incentives to oppose findings of innocence and indemnification for wrongly convicted
individuals.
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Beyond professional incentives, prosecutors also have emotional barriers to findings of
innocence and indemnification. Prosecutors, by the nature of their work, are often aligned with
crime victims.59 Accordingly, as with victims, it may be difficult to come to terms with that the
underlying crime remains unresolved.60 Additionally, it may also be difficult for individual
prosecutors to come to terms with the fact that they themselves prosecuted a wrongful conviction
and to confront the mistakes in their own work.61 Thus, prosecutors may have an emotional block
to acknowledging false convictions and indemnification.
Given professional and emotional incentives, prosecutors often oppose declarations of
innocence.62 Prosecutorial opposition stands as an obstacle to compensation, though. This is so
because exonerees must obtain a certificate of innocence in order to petition the Court of Federal
Claims for relief, prosecutors stand as a substantial barrier to receiving compensation for their false
convictions.63 Accordingly, the statute should be reformed to remove prosecutors as a barrier to
compensation.
2. The Burden of Proof for Exonerees Seeking Indemnification Inhibits Compensation
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The federal indemnification scheme creates a high burden for individuals seeking
compensation. First, given that indemnification suits are civil in nature and that the exonerees are
plaintiffs in indemnification claims, exonerees have the burden of proving that they meet the
requirements under statute to receive a certificate of innocence from a United States District
Court.64 Second, the procedure of the innocence determination process runs contrary to the
traditional acquittal scheme in the American justice system, which creates further challenges for
exonerees seeking compensation for wrongful incarceration.65 Combined, the increased burden
adds further hurdles to exonerees seeking compensation, who must also overcome prosecutorial
opposition before even petitioning the Court of Federal Claims for indemnification.
The federal indemnification statute has been an especially difficult subject for courts to
grapple with as it requires courts to weigh criminal guilt in a civil setting. Although the suit is
civil in nature,66 the court must consider whether the claimant’s actions constituted a criminal
offense against the United States or a relevant state statute.67 If the actions indeed did constitute
the necessary elements of a criminal offense, the court need not grant a certificate of innocence
and thus, the claimant is effectively barred from compensation.68 Moreover, although the District

Rigsbee v. United States, 204 F.2d 70, n. 2 (D.C. Cir. 1953) (“both the legislative history of the
law and the language of Sections 729 and 730 lead me to the conclusion that in the present law
discretion in the matter of granting a certificate of innocence is vested in the court; and in the sense
that the court should not grant such certificate unless it is satisfied of petitioner’s innocence, the
burden is on the petitioner.”). This requirement follows the prevailing stance by foreign countries
at the time. At the time the Act was enacted, France, Germany, Italy, Belgium, Norway, Hungary,
Sweden, Mexico, Spain, Monaco, Brazil, and Neuchâtel all placed the burden of proving
innocence on the claimant. See BORCHARD, supra note 8 at 394–95.
65
See S. DOC. NO. 62-974, at 33.
66
See U.S. v. Lyons, 726 F.Supp.2d 1359 (M.D. Fla. 2010) (“A proceeding under Section 2513 is
civil in nature, and issuance of the certificate is committed to the sound discretion of the court.”).
67
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68
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court must consider whether or not a defendant’s actions amount to a criminal offense, the court
is not bound to make its determination beyond a reasonable doubt, as is required in criminal trials.69
Thus, courts may determine that the claimant committed a crime and thus is effectively barred
from pursuing compensation by a mere preponderance of the evidence. This difference in burdens
of proof creates greater hurdles for exonerees seeking compensation. Rather than proving their
innocence against reasonable doubt, claimants seeking indemnification must instead prove their
innocence by a higher bar of a preponderance of evidence. 70 Given this loftier standard, many
exonerees are paradoxically precluded from compensation, despite having wrongly spent time
incarcerated.
The burden of proof situation creates equitable concerns for exonerees as well. The federal
indemnification statute is unique in that it places the determination of innocence on the shoulders
of the exonerating judge. Professor Borchard, in proposing a system of indemnification, raised
worries about the conflicts that such a scheme creates. Professor Borchard noted that such a system
allows courts to create degrees of acquittal, where a judge may acquit the defendant, but may
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assign a degree of innocence to the acquittal.71 This runs immediately counter to the tradition of
the American justice system, where acquittals, whether determined by judge or jury,72 are absolute
in nature. Professor Borchard explained:
If the . . . trial court were given the right to pronounce on the propriety of an award
in a case of acquittal (as is the case in some of the European countries), it would
bring into our law a new kind of acquittal, in which the jury or judge could acquit
with degrees of approval or sympathy. The distinction would be an odious one to
make. While it would be desirable to have the benefit of the special knowledge of
the case secured by the trial court . . . , still it is better to forego this advantage for
the sake of conformity with legal custom and leave the establishment of the damage
to a new court conforming in its jurisdiction in this case to is jurisdiction in similar
cases of claims against the United States.73
Exonerees should be entitled to absolute declarations of innocence and then be granted
the opportunity to prove their actual degree of innocence in front of a separate tribunal where no
conflict of interest resides. Such a scheme is not provided for presently and thus exonerees must
overcome an additional procedural barrier in order to win indemnification.
B. The Federal Indemnification Scheme is Monetarily Burdensome for Exonerees
Beyond overly-burdensome procedure, the current exoneree indemnification process
creates an overly-burdensome financial toll for exonerees seeking indemnification. First, awards
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are subject to income taxes and not subject to federal attorney fee provisions. Thus, if an exoneree
wins compensation, much of their award is dedicated to paying taxes and attorneys, leaving little
left over. Sufficient financial awards are necessary for exonerees, though. Exonerees suffer from
financial instability after leaving prison because they often cannot overcome insufficient job skills
and the social stigma that results from their incarcerations. Thus, when combined, taxes, attorney
fees, and insufficient resulting awards lead to precarious financial stability for exonerees, thereby
necessitating greater awards for exonerees.
1. Indemnification Awards are Subject to Taxation, Which Further Reduces the Amount of
Actual Compensation Exonerees can Win Under Statute
Indemnification awards are subject to federal and state income taxation, which further
reduces the amount of compensation awarded to exonerees who successfully navigate the
procedurally burdensome compensation process.74 The issue with taxing indemnification awards
is that the entire award is subject to taxation in the year that it was received, in spite of the fact that
the award is based on the number of years that a claimant was incarcerated, in part as a substitute
for income during that time.75 Given that the entire award is taxed in the year it is received, the
award is subject to a higher tax bracket than it would be if it were taxed as annual income over the
course of the incarceration. Thus, a higher portion of the award is quickly eaten by federal and
state income taxes.
As an example, assume that one exoneree receives an indemnification award of $500,000
for ten years of wrongful incarceration for a non-capital crime.

74

If the award were taxed

See Elaine Ellis, The Cost of Freedom: Tax Treatment of Post-Exoneration Compensation
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See Borchard, supra note 20.
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individually for each year spent in prison as a substitute for income, the exoneree would be subject
to a total federal income tax bill of $82,026.50.76 If, however, the sum received is taxed as a lump
sum, as is presently done, the exoneree’s award would be subject to a tax of $155,045.75.77 State
income taxes can take even more from an exoneree’s award.78 Thus, taxes subtract a substantial
amount from indemnification awards.
2. The Federal Indemnification Statute Does Not Allow for Attorney Fees and Thus, Exonerees
Must Subtract Attorney Fees From Their Rewards
Once exonerees pay the tax bill on their awards, they must often pay attorney fees next.
The federal indemnification statute does not allow for attorney fees, which means that exonerees
are left paying the bill.79 Moreover, although the statute allows claimants to pursue their cases in
forma pauperis, due to the complex nature of the statute, exonerees often require the assistance of
counsel to win compensation. Finally, pro bono help is often unavailable due to limited resources
and the greater attention paid to exoneration itself, rather than to compensation post-release. Thus,
many exonerees must subtract substantial legal fees out of their awards, which after tax bills, can
leave very little compensation left.
The federal indemnification statute does not provide for attorney fees and thus, claimants
seeking compensation must bear their own legal costs.80 The prohibition of attorney fees was best
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laid out in United States v. Marsh, which is the leading case on the issue.81 The claimant in Marsh
had previously been exonerated of his prior conviction and had reached a settlement for
compensation in the amount of $5,000 with the United States, which was the statutory maximum
allowed during the time that Marsh brought his suit.82 In settlement, a dispute arose between
Marsh and the United States as to whether attorney fees were included in his award. Marsh filed
a motion for summary judgment with the court arguing that 28 U.S.C. § 2412 allowed for attorney
fees in addition to his settlement.83 The district court disagreed. The court held that the federal
indemnification statute did not have an express provision providing for attorney fees and thus, the
court had no authority for such a grant.84 Thus, the Court denied Marsh’s motion and held that his
award of $5,000 included attorney fees.
Although he was convicted of a state crime, Kevin Byrd’s case exemplifies the effects that
income taxes and attorney fees have on indemnification awards. Byrd was convicted in 1985 of
aggravated rape.85 In 1997, Byrd was freed after DNA proved his innocence. 86 Byrd received a
$50,000 lump sum payment for his wrongful conviction, averaging $4,166 for each year spent in
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prison.87 After taxes and attorney’s fees, though, Byrd ended up with only $8,000, or $666 for
each year spent in prison.88 Thus, Byrd’s case is indicative of compensation statutes: he received
a nominal sum despite a wrongful conviction, due to the effects of taxes and attorney fees.
Moreover, Byrd has had a difficult time keeping on his feet after release.89 He is self-employed
and struggles to make ends meet.90
3. Exonerees Face a Number of Financial Difficulties Which Makes Adequate Compensation
Necessary
The need for adequate compensation extends beyond the need to pay tax bills and attorney
fees. Exonerees often face substantial financial stability challenges once they are released.
Financial instability results from several factors, but all relate to the difficulty that exonerees face
in finding stable employment and income. Moreover, many difficulties that exonerees face result
directly from their wrongful incarcerations. First, exonerees must confront the stigma of their
convictions and incarceration, despite being cleared by a court. Second, convictions often destroy
personal and familial relationships, which means that exonerees have few financial and social
support systems once they leave prison. Finally, because exonerees on average spend ten years in
prison before winning release, they often lack the job skills necessary for securing stable
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employment.

Combined these factors place tremendous, immediate financial burdens on

exonerees, which means that compensation should be both adequate and expedient.
Stigma most profoundly aggravates exonerees’ financial burdens. Exonerees confront
intense stigma from their wrongful convictions after leaving prison, which greatly decreases their
employment prospects.91 Much of the problem with stigma stems from the fact that exonerees’
convictions are discoverable, without context, years after release. For instance, false convictions
can take upwards of ten years to expunge.92 Thus, false convictions show up on criminal
background checks years after exoneration and release.93 Internet search engines have added
further stigma that exonerees must overcome during a job search. Because exonerees are often
falsely convicted of heinous crimes, meaning their false convictions are easily discoverable by
employers screening potential candidates via a Google search.94 Finally, even if employers learn
about an exoneree’s wrongful conviction, the mere fact that an exoneree spent time behind bars
has an associated stigma of hardened and crime-prone individuals in and of itself.95 Accordingly,
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exonerees can face extraordinary stigma after release and that stigma can negatively impact their
employment prospects, thereby negatively affecting their financial stability.
Exonerees often lack adequate financial support upon release from prison as well. During
incarceration, most exonerees have no income, which means that exonerees have no financial
resources upon release.96 Additionally, many familial and other relationships are destroyed by
convictions and incarceration.97 Finally, programs offered to parolees, including job training and
housing placement, are not made available to exonerees.98 Accordingly, exonerees lack a social
support system to get them back on their feet after release. This lack of support and financial
resources further necessitates adequate and expedient compensation under the federal
indemnification statute, which is not presently provided for.
Finally, exonerees often lack sufficient job skills to secure employment after release.99
During their incarceration, many exonerees lose essential job skills and do not keep pace with the
technological advances of society and the modern workforce.100 For instance, many times,
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released exonerees are unfamiliar with advances in computer and cell phone technology. 101 This
further restricts exonerees’ ability to secure stable employment.102 This causes further financial
distress for exonerees, necessitating adequate and efficient compensation.
Professor Borchard noted the deleterious effects of wrongful incarceration as far back as
1932. The federal indemnification statute was purposed in part to rectify these deleterious effects.
As it operates today, the statute falls short of such a goal. Although awards under the statute may
be substantial, especially after Congress raised the statutory award ceiling in 2004, attorney fees
and income taxes eat up much of these awards. Thus, exonerees are often left with the deleterious
effects of wrongful incarceration and little left in financial support to rectify these wrongs.
IV.

THE COMPENSATION SYSTEM SHOULD PROVIDE JUST COMPENSATION FOR EXONEREES
As with takings of property, the federal government should accommodate unjust takings

of liberty with just compensation.

As illustrated, though, the present federal exoneree

indemnification scheme falls short of this goal. To make the indemnification scheme more just,
Congress should reform both the procedural and compensatory restrictions inherent in its
indemnification scheme. To make indemnification more procedurally just, Congress should
provide exonerees with a rebuttable presumption of innocence, so that those who are truly innocent
of their crimes may directly petition the Court of Federal Claims for compensation. Additionally,
to provide more just compensation, Congress should increase the amount of discretion available
to the Court of Federal Claims to grant awards under statute, using section 1983 claims as a guide
for compensable damages.

This way, exonerees will see a more streamlined process for
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indemnification and just compensation that reflects the damages that years of wrongful
incarceration creates.
A. Exonerees Should Receive a Rebuttable Presumption of Innocence in Order to Directly
Petition the Court of Federal Claims for Indemnification
In order to streamline the federal indemnification scheme, Congress should create a
rebuttable presumption of innocence for exonerees pursuing indemnification claims.

This

presumption of innocence would remove the requirement that exonerees secure a certificate of
innocence and would instead allow exonerees to directly petition the Court of Federal Claims for
indemnification in the case that they are innocent of the crimes for which they were convicted.
The federal indemnification statute is structured to prevent compensating those who are
undeserving of compensation.103 In proposing the first federal exoneree compensation statute,
Professor Borchard was deeply concerned by the possibility that individuals who are exonerated
on obscure procedural grounds could receive compensation under the statute.104 Congress was
equally concerned by such a possibility in debating the statute.105 Thus, the adopting Congress
required, as many European legislatures did at the time, that the claimant prove his innocence in
order to receive compensation.106
As previously noted, however, innocence is not easily proven.107 To protect against the
worry of compensating undeserving individuals and to provide a more streamlined process of
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indemnification for the truly innocent, the Department of Justice should be granted thirty days to
review and challenge a claimant’s presumption of innocence in a United States District Court.
Following such a process, claimants under 28 U.S.C. § 1495 would file their claims with the Court
of Federal Claims. At this point, the Department of Justice would have the opportunity to review
the case and determine whether it wished to challenge the innocence of the claimant. If it is
concluded that the innocence of the claimant should indeed be challenged, the Department of
Justice should then be required to challenge the innocence in an appropriate United States District
Court. It would then be the duty of the presiding judge to determine whether the claimant is truly
innocent of the crimes for which he was convicted, per the requirements of the statute. This would
allow the government to protect against the possibility of compensating those who are undeserving
of compensation, but more importantly would also streamline the indemnification process for those
who are truly innocent and deserving of compensation.108
1. A Rebuttable Presumption Would Remove the Burden of Proof Barriers That
Currently Confronts Exoneree Claimants
A Justice Department challenge of innocence would have several unique characteristics
that would distinguish it from the current compensation process. These differences would have
the effect of taking the burden of proving innocence off of exonerees and placing it on the
government. Thus, the burden of proof barriers would be removed from claimants seeking
indemnification. The first major distinguishing feature between a rebuttable presumption of
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innocence and the present indemnification scheme is that since the Justice Department would be
the party bringing the challenge in federal court, it would take on the burden of proof. 109 This
would mean that the government would have the burden of proving that the claimant is not
innocent of the crimes for which he was committed, rather than placing the burden on the exoneree
claimant to prove their own innocence.
This shift in burden would also relieve exonerees of the burden of proving their own
innocence in front of their exonerating judge. Recall that the federal indemnification statute
creates a very unusual duty on judges—it requires a presiding judge to first grant acquittal, which
is granted in absolute terms, and then requires the same judge to determine the exoneree’s degree
of innocence so that they may proceed in an indemnification claim.110 A presumption of innocence
would remove this burden from presiding judges. Instead, an exoneree claimant, once freed by a
court, could directly proceed to the Court of Federal Claims without the need of a certificate of
innocence. Moreover, in the case that their innocence is challenged, the determination is made by
a judge other than the one who freed the claimant. Thus, judges are relieved from the conundrum
of granting freedom on absolute terms and then immediately turning around and in some cases,
assigning varying degrees of innocence or guilt for the same freed claimant.
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2. A Rebuttable Presumption of Innocence Would Remove the Prosecutorial Barriers
That Currently Confront Exoneree Claimants
Giving exonerees a presumption of innocence and allowing the Justice Department the
opportunity to rebut those presumptions would also cut down on prosecutorial opposition in
indemnification proceedings.111 As previously mentioned, prosecutors often oppose certificates
of innocence for a variety of reasons. This common trend of opposition correspondingly places a
substantial barrier in front of exonerees pursuing indemnification.
A rebuttable presumption removes prosecutorial opposition as a barrier because the
Department of Justice would bear the burden of proof in challenging indemnification claims.
Under the current indemnification scheme, prosecutors can oppose indemnification claims without
the need to support the reasons behind their opposition.112 If the Justice Department bore the
burden of proof, it would not have such a luxury. The Justice Department has an interest in
challenging only those cases where the exoneree is not actually innocent.113 First, the Justice
Department has an interest in preserving its reputation and would thus likely choose case in which
it is likely to prevail.114 Moreover, losses are a drain on agency resources and thus, the agency
will only choose those cases where the claimant is not innocent of their alleged crimes.115 Given
reputational and resource concerns, granting rebuttable presumptions of innocence would cut
down on prosecutorial opposition and streamline the indemnification process for federal exonerees
seeking redress for their wrongful incarceration.
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B. Congress Should Expand the Amount of Compensation That Exonerees Can Receive Under
Statute by Expanding the Discretion of the Court of Federal Claims
Even if the procedural barriers to indemnification are removed with a rebuttable
presumption of innocence, exonerees are often financially burdened by the indemnification
process as well.116 To mitigate the financial barriers that exonerees face after release, Congress
should provide for greater compensation under the federal indemnification statute. Greater
compensation should come in two forms. First, Congress should expand the actual amount of
compensation that exonerees receive so that exonerees can gain better financial footing after
release by eliminating the ceiling for compensation and by providing the Court of Federal Claims
greater discretion over granting indemnification awards. Moreover, to guide compensable injuries,
Congress should use Section 1983 claims as a guide as the damages allowed in Section 1983 claims
are substantially similar to those incurred by exonerees. Second, and more important, Congress
should create an express grant allowing for the collection of attorney fees for successful claimants.
Such an expanded compensation scheme would accommodate many of the financial barriers that
exonerees face post-release and would thus make compensation more just.
1. Congress Should Grant the Court of Federal Claim Broader Discretion in Awarding
Indemnification Claims, Using § 1983 Claims as a Guide for Discretion and Damages
The first step towards more just compensation involves granting the Court of Federal
Claims greater discretion over awards issued to successful indemnification claimants. This first
involves removing the ceiling for claims that is currently in place.117 The enacting Congress
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imposed a limitation on claims over the concern that too much discretion could place undue
burdens on the Treasury.118 Such a concern may have been valid for the enacting Congress because
the country was in the throes of the Great Depression at the time of enacting. Such a strain on
Treasury resources is much less a concern today. Given the lesser concern over straining Treasury
resources, the ceiling presently in place should be removed.
In addition to removing the ceiling for exoneree indemnification claims, Congress should
grant the Court of Federal Claims greater discretion in formulating awards for exonerees.
Moreover, in providing for more just compensation for exonerees, Congress should takes its cue
from § 1983 claims. In § 1983 claims, Congress allows courts to consider a wide spectrum of
damages in formulating a final award for a prevailing claimant. 119 The Supreme Court has held
that a court, in considering an award for damages in § 1983 claims, may consider, among other
things, loss of past earnings, loss of future earnings, mental anguish, humiliation, loss of personal
dignity, loss of reputation and status.120 As exonerees suffer from many of the same damages
allowed in § 1983 awards, Congress should use § 1983 and its corresponding jurisprudence as a
guide for providing compensation for exonerees under statute and give the Court of Federal Claims
greater discretion in considering the wide range of damages that exonerees bear as part of their
false conviction in formulating a proper award.
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There is perhaps some worry, however, that § 1983 would be an improper guide, as it such
a scheme could be absent of bounds for compensation, creating unnecessarily high awards for
some successful claimants. Such a concern lacks merit, though. Although the Supreme Court
allows for compensatory damages for lost wages, mental anguish, and lost earning capacity, the
Supreme Court requires that compensated plaintiffs prove out-of-pocket costs as well as damages
such as loss of reputation, provided that evidence is presented to establish the extent and duration
of the injury.121 Such a standard could guide federal indemnification claims as well. The Court
of Federal Claims should have discretion to consider all damages burdened by the plaintiff, past
and present, and issue an award based on the actual damages that the plaintiff receives. Moreover,
because loss of earning potential and the loss of wages have natural limits,122 such a scheme
protects against over-compensating successful indemnification claimants.
a.

If the Court of Federal Claims Had More Discretion Over Indemnification Awards, It
Would Cut Down on the Financial Burdens That Exonerees Face Post-Release

With no ceiling and greater discretion over awards, the size of the award that exonerees
receive under the federal indemnification scheme would better reflect the damages that wrongful
incarcerations inflict on exonerees. Accordingly, more appropriate awards would counter the
financial problems that exonerees face after the indemnification process is complete. First,
appropriate compensation would allow exonerees to pay the large tax bills that follow
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indemnification claims.

Recall that compensation claims are subject to both federal and state

income taxes.123 Considering that the awards are taxed in the year received, rather than counted
as income over the course of incarceration, the lump sum is subject to a higher tax bracket, meaning
that a large percentage of an award is often eaten by higher federal and state income taxes.124 By
providing an award that takes into consideration lost income, mental anguish, and lost earning
capacity, among other things, exonerees would receive a larger award that would help offset the
large sums that tax burdens impose on exonerees. Thus, greater discretion would have the effect
of mitigating the toll that income taxes place on exonerees after they receive compensation.
Beyond tax bills, exonerees often lack financial stability when they leave prison.125
Exonerees lose social and familial support over the course of incarceration and thus have few
safety nets upon release.126 Additionally, due to the stigma and insufficient job skills that result
from incarceration, many exonerees have trouble finding stable employment, which adds to further
financial instability after release from prison.127 Increased discretion in the Court of Federal
Claims would reduce the challenges that exonerees face as the result of financial instability as well.
The current indemnification scheme places ceilings on indemnification and thus prohibits the
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Court of Federal Claims from accommodating lost wages and lost earning potential in their
awards.128 Accommodating lost wages and lost earning potential would offset much of the
financial instability that exonerees face, because the damages that exonerees face post-release
could be accommodated for in a final award. Thus, increased discretion in the Court of Federal
Claims would mitigate the issues surrounding heavy tax burdens and inadequate social support
after leaving prison, thereby making compensation claims more just.
2. Congress Should Create an Express Attorney Fee Provision for Successful Claimants
The second step in creating a more just award for successful indemnification claimants is
to provide for attorney fees as part of the award. Attorney fees, in addition to inadequate
compensation and tax burdens, contribute greatly to exoneree financial instability. 129 Moreover,
the present indemnification statute does not provide for attorney fees as part of the award. Under
federal law, the statute must create an express allowance for attorney fees in order for a successful
claimant to petition the court for an attorney fee award.130 Given that the present indemnification
statute contains no such provision, attorney fees are barred for successful exoneree claimants, at
the detriment to exonerees.
Generally, attorney award provisions are incorporated into statutes to “equalize contests
between private individual plaintiffs and corporate or government defendants.131” In the case of
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civil rights cases, the federal government specifically provided attorney fees to attract adequate
counsel for claimants.132 Accordingly, there are presently more than two hundred individual
federal statutes that authorize attorney fees.133
The federal indemnification statute should provide an express attorney fee provision along
the same guidelines. First, exonerees are heavily disadvantaged in pursuing claims against the
United States because of the heavy burden placed on them to prove their innocence and to comply
with the confusing procedural requirements of the statute. Additionally, attorneys should be
incentivized to provide adequate counsel to exonerees.

Because of their limited financial

resources, representation can be difficult to obtain and even if counsel can be obtained, the
resulting fee can often significantly diminish the final award taken by the claimant.134 Attorney
fees would encourage more competent representation for exonerees and would do so absent the
cost to final awards. Thus, attorney fees, in addition to increased discretion for the Court of Federal
Claims would create more just indemnification awards for exonerees.
V.
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CONCLUSION

See S. REP. NO. 1011 (1976), reprinted in 1976 U.S.C.C.A.N. 5903, 5913.
It is intended that the amount of fees awarded under [42 U.S.C. § 1983] be
governed by the same standards which prevail in other types of equally complex
Federal litigation, such as antitrust cases and not be reduced because the rights
involved may be nonpecuniary in nature [citing cases in which these standards have
been appropriately applied]. . . .These cases have resulted in fees which are
adequate to attract competent counsel, but which do not produce windfalls to
attorneys.
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Although the Constitution guarantees just compensation for takings of property, takings of
liberty require no such protection. The present federal indemnification statute grants compensation
for exonerees, but the statute in its present form is neither procedurally nor financially just. Under
the present procedural requirements of the indemnification statute, exonerees must overcome the
challenges of securing a certificate of innocence, including prosecutorial opposition and difficult
burdens of proof. Even if the procedural barriers can be overcome, exonerees often receive unjust
awards which are quickly depleted by income taxes, attorney fees, and the financial effects that
flow from wrongful incarceration.
To provide for more just compensation, Congress should implement a rebuttable
presumption of innocence for exonerees and give greater discretion to the Court of Federal Claims
to grant fair indemnification awards. A rebuttable presumption of innocence would mitigate the
unjust procedural barriers in the present indemnification scheme by streamlining the
indemnification process for innocent exonerees, shifting the burden of proof to the federal
government, and reducing the opportunity for prosecutorial opposition.

Moreover, greater

discretion to the Court of Federal Claims over indemnification awards would result in more
appropriate awards that reflect the actual damages that exonerees incur from wrongful
incarceration. Accordingly, adjusting the current federal indemnification scheme would create a
compensation scheme that is both more procedurally and financially just for exonerees whose
liberty was unjustly taken.
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